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                                                                                            G.R. Case No.1212/2012 

IN THE COURT OF SRI R. BODO, S.D.J.M.(S), UDALGURI, BTAD::ASSAM 

                           

G.R. Case No.1212/2012 

     (U/S-147/149/323/354/153(A) of I.P.C) 

                

State of Assam 

       --------Prosecutor 

     -VS- 

    1. Md. Badiya Jamal 

    S/o Late Musor Sheikh 

    2. Md. Hanif Ali 

    S/o Md. Badiya Jamal 

    3. Md. Mazlul Ali 

    S/o Md. Kuddus Ali 

    4. Md. Aktar Ali 

    S/o Md. Sahar Ali 

    5. Md. Jamal Ali 

    6. Md. Jalal Ali 

    Sons of Md. Aktar Ali 

    All are residents of village Naptipara 

    P.S. Kalaigaon 

    Dist. Udalguri, BTAD     

       ---------Accused persons 
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Present:  Sri Rajesh Bodo, A.J.S. 

Advocate for the Prosecution: Mr. D. Dahal, ld. Asstt. P.P.   

Advocate for the accused: Mr. M. Deka and Mr. D. Sarmah       

Evidence recorded on: 3.6.11/27.3.15/12.11.15/11.12.15/15.3.16/21.4.16 

Argument heard on: 22.6.2016 

Judgment delivered on: 29.6.2016  

 

JUDGMENT 

1. The prosecution case in brief is that on 9.9.08 at about 7 PM Sri Krishna 

Das, the husband of informant Smti. Nisha Rani Das went out to catch 

fish in the Batiamari river and laid fishnet in the River. Then, he was 

sitting on the road and guarding the nets. At that time accused Badiya 

Jamal came near Krishna Das and started shouting that he had been 

assaulted. At once the other accused persons came there and started 

assaulting him with lathi, dao, spear etc. and laid him down on the 

ground and again started assaulting him with lathi. Krishna Das raised 

hue and cry and hearing this case nephew Ujjal Das went there to rescue 

him. But, the accused persons also assaulted him with lathi and out of 

fear of his life he came running to the house and informed about the 

incident. Then, I gathered our men and had done to rescue him. Then 

also the accused persons assaulted the informant and the others. As a 

result Krishna Das got severe cut injuries on his head and forehead and 

also got injuries on other parts of his body as a result of assault by lathi. 

At the same time Ujjal Das, Porimol Das, Kalicharan Das and Ramcharan 

Das got body injuries. The other persons accompanying the informant 

kept on raising hue and cry and then the accused persons left the place 

of occurrence with threat that the entire family of the informant would be 

killed in future in the event they do not leave the village. 
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2. To this effect the informant lodged a written FIR before the O/C of 

Kalaigaon P.S. On receipt of the same Kalaigaon P.S. Case No.143/08 

U/S-147/148/149/326/354/506 of IPC had been registered against the 

accused persons. The case was duly investigated by the I/O and after 

completion of investigation finding sufficient material the I/O submitted 

charge sheet against the accused persons U/S-147/149/323/354/153(A) 

of IPC showing them as absconders. Hence, this case. 

3. When the accused persons appeared before the court copies of relevant 

documents were furnished to them as per Section-207 of CrPC. 

Thereafter, hearing on the point of charges a formal charge was framed 

against the accused persons U/S-147/149/323/354/153(A) of I.P.C. by my 

learned predecessor on 4.4.11. Then, the particulars of charges were 

read over and explained to the accused persons to which they pleaded 

not guilty and claimed to be tried. However, on going through the case 

record the fill up charge form could not be found in the record and 

accordingly, after hearing both sides the charge form was filled up on 

8.6.16.  

4. POINTS FOR DETERMINATION: 

Point No.i: Whether, on 9.9.09 at about 7:00 P.M. the accused 

persons were members of an unlawful assembly, and in 

prosecution of the Common object of the assembly they assaulted 

Krishna Das and others; and thereby committed an offence 

punishable U/S-147 of IPC; and within my cognizance? 

Point No.ii: Whether, on or about the same day, time and place 

the accused persons being the members of an unlawful assembly, 

in prosecution of the Common object knew it that rioting would be 

committed, and assaulted Krishna Das and others and thereby 

committed an offence punishable U/S-149 of IPC; and within my 

cognizance? 

Point No.iii: Whether, on or about the same day, time and place 

the accused persons voluntarily assaulted Krishna Das and others 
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and thereby committed an offence punishable U/S-323 of IPC; and 

within my cognizance? 

Point No.iv: Whether on or about the same day, time and place 

the accused persons used criminal force to informant Smti. Nisha 

Rani Das with a view to outrage her modesty and thereby 

committed an offence punishable U/S-354 of IPC; and within my 

cognizance? 

Point No.v: Whether on or about the same day, time and place 

the accused persons used criminal force against the informant, her 

husband and others based on religion and thereby committed an 

offence punishable U/S-153(A) of IPC; and within my cognizance? 

5. The prosecution side examined as many as 6(six) prosecution witnesses 

and exhibited the FIR, sketch map of the place of occurrence and the 

charge sheet. All the witnesses were cross-examined by the defence. 

Then the prosecution evidence was closed. After closure of prosecution 

evidence I have carefully gone through the case record and the 

deposition of the PWs. On revelation of sufficient materials against the 

accused persons their statements U/S-313 CrPC were recorded. All the 

accused persons pleaded complete denial regarding their involvement in 

the case. However, they declined to adduce defence evidence.  

6. At the time of argument learned defence counsel Mr. D. Sahariah 

submitted that except the investigating officer and medical officer, all 

other witnesses are relatives of the informant and the alleged victim. 

Pointing to the evidence of PW-1 it is submitted by Mr. Sahariah that 

there is no evidence which points towards assault on the said witness by 

the accused persons. Moreover, pointing to the evidence of PW-4 in his 

examination in Chief it is submitted by Mr. Sahariah that the entire 

allegation against the accused persons seems to be doubtful because in 

the FIR it is specifically alleged that PW-4 went to rescue Krishna Das and 

then he was assaulted by lathi by the accused persons. However, it is 

pointed out that the said witness allegedly arrived at the place of 

occurrence after the alleged incident. Moreover, from his evidence it is 

abundant that he was not assaulted by the accused persons. Again, 



5 

                                                                                            G.R. Case No.1212/2012 

pointing to the evidence of PW-3 who is the son of the informant Mr. 

Saharia submitted that this witness cannot be believed because the place 

of occurrence mentioned in the FIR is not similar to one which he has 

stated in his evidence. In view of above it is submitted that the version of 

the prosecution case is doubtful and accordingly the accused persons 

should get benefit. 

7. On the other hand learned Addl. P.P. Mr. D. Dahal submitted that the 

evidence of the prosecution is sufficient to hold the accused persons 

guilty of committing the alleged offence. Therefore, it is submitted by Mr. 

Dahal that they should be punished in accordance with law.  

8. I have given due consideration to the rival submissions of both the 

learned advocates and very minutely scrutinized the materials available in 

the record including the exhibited documents.     

DISCUSSION, DECISION AND REASONS THEREOF: 

9. In her evidence PW-1 deposed that on the date of occurrence the 

accused persons namely Hanif Ali, Badiya Jamal, Hussain Ali, Hamid 

Masnu Ali etc. assaulted her husband and went away. She deposed that 

her husband got injuries on his head and back. She also deposed that she 

lodged the case on the following day morning. Police sent her husband to 

the hospital. 

10.  In her cross-examination PW-1 stated that the occurrence took place 

during dark night in the River where fishes are caught. She stated that 

the river is situated at a little distance and that she cannot see properly 

as well as hears less. She also deposed that Kachari people informed her 

that Krishna had been assaulted and she told this fact to police. According 

to her whatever she stated that had been written by the O/C at the police 

station. She admitted that the accused persons filed a case against her 

family members. The witness was suggested that she filed a false case in 

order to save themselves from the case filed by the accused persons. 

11.  In his evidence PW-2, the prime victim of the instant case deposed that 

the informant is his wife and he knows the accused persons. According to 

him the occurrence took place about 3 to 4 years ago. He admitted that 
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the accused persons filed a case against him and in that case he got 

acquittal. He deposed that after some days when he was coming to a 

shop situated nearby his house the accused persons assaulted him on the 

road and laid him down on the ground. At that time he shouted and 

became senseless. He regained his sense in Mangaldoi Civil Hospital and 

came to know that he had been brought there by police. The witness 

further deposed that the accused persons also tried to assault his wife 

and attacked his house. For that they had to abscond and for the same 

reason he became late in arriving at hospital. He claimed to have got 

injuries on his forehead, head and other parts of his body. 

12.  In his cross-examination PW-2 deposed that there is a Masjid nearby the 

place of occurrence. He admitted that at the relevant time it was Roja 

Month and accused persons belonged to Muslim community. He admitted 

the fact of not deposing before police that the occurrence took place 

when he was going to the shop. According to him he went to the shop for 

buying Matchbox. He denied the suggestion given by the defence that he 

allegedly stated before police that the occurrence took place while he had 

been laying fishnet in the River. He also admitted that after medically 

examining him and his nephew Ujjal Das at Mangaldoi, police sent them 

to jail hazot and was there for 40 days. He further admitted that the case 

had been filed against him for allegedly assaulting Badiya Jamal, who is 

one of the accused of this case. The witness expressed his ignorance 

whether the case filed against him was Kalaigaon P.S. Case No.142/08. 

He also expressed his ignorance whether he stated before police that 

accused persons attacked his house and assaulted his wife. He denied the 

suggestion that he did not state before police that after some days of 

getting acquittal the accused persons assaulted him. He also denied the 

suggestion that on the alleged day the accused persons had been praying 

Namaz in the masjid and when Badiya Jamal alone came out of the 

masjid he assaulted Badiya Jamal thereby causing serious injury and that 

in order to save themselves his wife filed the present case. He further 

denied the suggestion that the accused persons did not assault him. 

13.  Again, in his evidence PW-3 deposed that the informant is his mother 

and he knows the accused persons. According to him on 12.12.12 the 
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accused persons physically assaulted his father at Naptipara near the 

mosque giving false accusation of setting the mosque on fire. He also 

deposed that the village people attempted to assault his mother but 

somehow she could take shelter at the police station. Himself and his 

brothers also managed to escape. He also deposed that the district 

administration invited a meeting regarding the incident on the following 

day and in that meeting the “Moulana” of the mosque told that his father 

was not involved in setting the mosque ablaze.  

14.  In his cross-examination PW-3 deposed that his dwelling house is 200 

metres away from the mosque. He stated that he was at home at the 

time of incident and also did not visit the place of occurrence. According 

to him the district administration took his father to hospital. He admitted 

having not seen his father being assaulted by the accused persons. He 

denied the suggestion that his father assaulted Jamal Ali and to save the 

skin his father lodged this false case and that he deposed falsely in favour 

of his father. 

15.  In the same way PW-4, deposed that the informant is his paternal aunt 

and Krishna Das is his paternal elder uncle. He stated that he knows the 

accused persons. According to him about 3 to 4 years ago at about 7 to 

7:30 P.M. while he was at home he heard hue and cry from the road and 

accordingly went there. He stated that there is a River near the road and 

going there he found Krishna Das in injured condition. He was bleeding 

from the head. Then, he held Krishna Das and brought him home. He 

also deposed that the villagers told him that the accused persons 

assaulted Krishna Das. He further deposed that after regaining sense 

Krishna Das told him about the accused persons. He alleged that when 

the accused persons filed a case against them, police took them away 

after arrest. 

16.  In his cross-examination PW-4 deposed that he did not see the accused 

persons at the place of occurrence and that he did not see the incident of 

his own eyes. He admitted that the accused persons filed a case against 

them before they filed the instant case. He denied the suggestion put by 

the defence that he did not state before police about Krishna Das’ 
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bleeding from head and also about the fact that he brought him home. 

The witness admitted that he was arrested in the case filed by the 

accused persons. However, he denied the suggestion put by the defence 

that he did not reveal the real fact before the court. 

17.  In his evidence PW-5(M.O.) deposed that on 9/9/08 he was posted at 

Mangaldoi Civil Hospital as Medical & Health Officer. On that day he 

examined Sri Krishna Das, aged 53 years of village Naptipara of Kalaigaon 

and found the following injuries- 

Lacerated injury over the upper parietal region.   

Tenderness over the chest. 

Nature of injury is fresh and simple caused by blunt weapon.  

Ext.1 is the medical report given by him and Ext.1(1) is his 

signature.  

18.  At the time of cross-examination PW-5 stated that the injury may be 

caused by falling on hard substance as well. He admitted that the date of 

issue of the certificate is overwritten. The P.S. case number was furnished 

to him after examination of the injured but he did not remember the date 

of receiving the P.S. case number. He admitted that there was no police 

escort on the date of examination of the injured.  

19.  In his evidence PW-6(I.O.) deposed that on 10/9/2008 he was posted at 

Kalaigaon P.S. as O/C. On that day one Nisha Rani Das lodged an FIR at 

the P.S. against eight persons named in the FIR. Accordingly, Kalaigaon 

P.S. Case No.143/08 dated 10/9/08 was registered against them U/S-

147/148/149/326/354/506 of IPC and he took responsibility to investigate 

the case. He deposed that on same day he visited the place of occurrence 

and drew sketch map of the P.O. vide Ext.2 with his signature Ext.2(1). 

He also recorded the statement of the informant and other witnesses 

U/S-161 of CrPC. Then he visited the residences of the accused persons 

but they were found absconding. It is stated that he found sufficient 

material against six accused persons and submitted charge sheet U/S-

147/149/323/354/153(A) of IPC showing them absconders. On the other 
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hand in respect of other FIR named accused persons no material were 

found and so they were not sent up. Ext.3 is the charge sheet and 

Ext.3(1) is his signature.  

20.  At the time of cross-examination PW-6 stated that PW-2 Krishna Das 

stated before him that after laying the fish net in the river he was 

standing nearby and at that moment the accused persons allegedly 

assaulted him. However, PW-2 did not state before him that the accused 

persons attacked his house and his wife. He also did not state before him 

that after getting acquittal in a case filed by him the accused persons 

committed the crime.  

21.  In his cross-examination PW-6 also stated that PW-Ujjal Das did not 

state before him that there was bleeding on the head of victim Krishna 

Das and that he brought him to his house. The I/O admitted that at the 

relevant time a communal tension had been existing in the locality. 

According to him the victim was examined before lodging the FIR and he 

recorded his statement on 11/9/2008 at the hospital. 

22.  I have very minutely scrutinised the evidence of the prosecution 

witnesses. I have also scrutinised the facts extracted by the defence by 

cross-examining the prosecution witnesses from PW-1 to PW-4. In 

addition to that I have also compared the facts stated by the accused 

persons in their statement of defence recorded U/S-313 CrPC. The 

accused persons took the stand that the allegation levelled against them 

are entirely false and that they were not involved in the case as alleged. 

Rather, Krishna Das and his family members and others assaulted 

Badiaya Jamal. In this connection Badiya Jamal filed a case against them 

and in order to save themselves they filed the case against them. Except 

accused Badiya Jamal, all other accused persons took the plea that they 

went to rescue Badiya Jamal. The fact of filing a case against Krishna 

Das(PW-2) and others has been admitted by PW-1, PW-2 and PW-4. PW-

2 and PW-4 even admitted the fact of their arrest by police. 

23.  In view of above what is clearly evident is that some sort of incident took 

place on the alleged day between Krishna Das and the accused persons. 

It is a fact that there are some minor contradictions in the evidence of the 
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prosecution witnesses given before the police and the court but the same 

did not touch the merit of the prosecution case. Moreover, from the stand 

taken by the accused persons while cross-examining the prosecution 

witnesses and in their statement of defence it is clearly proved that a 

scuffle took place between the parties. It is also clearly proved by Ext.1 

that Krishna Das sustained simple injury in that incident. 

24.  By cross-examining PW-5(M.O.) the defence extracted the fact that the 

injury may be caused by falling on hard substance. It was also confirmed 

that the date of issue of the certificate is overwritten. The defence also 

extracted the fact that the PS case number was furnished to PW-5 after 

examination of the injured and that he did not remember the date of 

receiving the PS case number. But, this much alone does not fully wipe 

out the fact that on 9.9.08 Krishna Das was examined by PW-5 at 1.25 

P.M. Because, no challenge has been made by the defence in this regard. 

25.  Another fact which is required to be pointed out is that though the 

defence took the plea that PW-2 Krishna Das assaulted accused Badiya 

Jamal but no ground whatsoever has been stated by the accused persons 

in their statement of defence. Moreover, no such fact had been extracted 

by cross-examining the prosecution witnesses. Thus, I hold that PW-2 

had been assaulted by the accused persons without there being any 

provocation from him.  

26.  In view of what has been discussed above, I hold that the prosecution 

has succeeded in proving the guilt of the accused persons U/S-323 of 

IPC. From the facts and circumstances of the case and the stands taken 

by the accused persons it is also evident that they did so in furtherance of 

their common intention. Hence, they are also found guilty U/S-34 of IPC. 

However, the evidence of the prosecution is not sufficient to hold the 

accused persons guilty of offence U/S-147/149/354/153(A) of IPC. Thus, 

the accused are convicted under Section-323/34 of IPC.  

27.  Now, coming to the fact whether the accused are entitled to the benefit 

of Probation of Offenders Act or not, I have considered the entire facts 

and circumstances of the case. It is evident that the victim and accused 

persons belong to the same locality and knows one another. Even then 
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the accused persons committed the offence which indicates that they are 

not bothered about their fellow beings. Under the circumstances if they 

are allowed to set free under the Probation of Offenders Act then this will 

carry a very bad message to the society at large thereby deteriorating the 

sense of fellowship. So, I am not inclined to extend the benefit of the 

provisions of Probation of Offenders Act to them. However, considering 

the petty nature of offence that has been proved against the accused 

persons, I am also not inclined to pass any harsh order against them. 

Rather, considering the nature of offence and the injury sustained by the 

victim (PW-2), I deem it fit to release the accused persons after due 

admonition. Accordingly, they are duly admonished in in the open court in 

strict words and warned not to repeat such act in future. 

28.  The bailor of the accused persons are discharged from further liabilities 

in the case. However, the bail bonds shall remain in force for the next six 

months from today in view of the spirit of Section-437 A of CrPC.   

The case is accordingly disposed of. 

Given under my hand and the seal of this Court on this the 29th 

day of June, 2016 at Udalguri, BTAD:: Assam. 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.             Rajesh Bodo                                             

S.D.J.M.(S), Udalguri      S.D.J.M.(S), Udalguri  

BTAD, ASSAM              BTAD, ASSAM         
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APPENDIX 

1. PROSECUTION WITNESSES: 

i. Smti. Nisha Rani Das---------------------PW-1 

ii. Sri Krishna Das----------------------------PW-2 

iii. Sri Sajal Das-------------------------------PW-3 

iv. Sri Ujjal Das------------------------------PW-4 

v. Dr. P. Choudhury------------------------PW-5 

vi. S.I. Amulya Deka------------------------PW-6 

2. DEFENCE WITNESSES:--NIL--- 

3. PROSECUTION EXHIBITS:--NIL-- 

 i. Ext.1----------Medical report  

ii. Ext.1(1)-----Signature of PW-5 in Ext.1 

iii. Ext.2---------Sketch map of the P.O. 

iv. Ext.2(1)-----Signature of PW-6 in Ext.2 

v. Ext.3---------Charge sheet 

vi.Ext.3(1)-----Signature of PW-6 in Ext.3 

 

4. DEFENCE EXHIBITS:--NIL---  

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM         


